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PER CURIAM: 

 James Thomas Oxendine appeals his 36-month sentence for 

violation of his supervised release.  Oxendine argues that his 

revocation sentence is plainly unreasonable because the district 

court used the wrong criminal history category in calculating 

the policy statement range.  We affirm. 

 After pleading guilty to aiding and abetting the possession 

with intent to distribute cocaine base, in violation of 

18 U.S.C. § 2 (2012) and 21 U.S.C. § 841 (2012), Oxendine was 

sentenced in 2010 to 36 months in prison, to be followed by a 6-

year term of supervised release.  Oxendine’s supervised release 

commenced on January 14, 2011.  While on supervised release, 

Oxendine committed new criminal offenses, to which he pled 

guilty in 2014.   

 Also in 2014, Oxendine’s probation officer petitioned the 

court to revoke Oxendine’s supervised release imposed on the 

2010 conviction.  At the revocation hearing, Oxendine did not 

contest the violation, nor did he object to the probation 

officer’s calculation of the applicable policy statement range 

as 33 to 36 months’ imprisonment.*  The Government, apparently 

unaware of the 36-month statutory maximum, advocated for a 

                     
* Although the policy statement range provided a 33 to 41 

month range, that range was limited by the 3-year statutory 
maximum.  18 U.S.C. § 3583(e)(3) (2012).   
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sentence of 41 months, and Oxendine sought a sentence below the 

range.  The district court ultimately sentenced Oxendine to the 

statutory maximum revocation sentence of 36 months.   

 For the first time on appeal, Oxendine challenges the 

calculation of the policy statement range, arguing that the 

district court erred in utilizing Oxendine’s 2014 criminal 

history category of VI rather than his 2010 criminal history 

category of V.  We review for plain error “a sentencing issue 

that was not properly preserved in the district court.”  United 

States v. Aplicano-Oyuela, 792 F.3d 416, 422 (4th Cir. 2015).  

“To satisfy plain error review, the defendant must establish 

that:  (1) there is a sentencing error; (2) the error is plain; 

and (3) the error affects his substantial rights.”  Id.  “In the 

sentencing context, the third prong . . . is satisfied if there 

is a non-speculative basis in the record to conclude that the 

district court would have imposed a lower sentence upon the 

defendant but for the error.”  United States v. McLaurin, 764 

F.3d 372, 388 (4th Cir. 2014) (internal quotation marks 

omitted), cert. denied, 135 S. Ct. 1842, 1843 (2015).  Moreover, 

even if all three of these elements are satisfied, we should not 

correct the error “unless the error seriously affects the 

fairness, integrity or public reputation of judicial 

proceedings.”  Aplicano-Oyuela, 792 F.3d at 422 (internal 

quotation marks omitted).  
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 As the Government correctly concedes, the district court 

erred in calculating Oxendine’s policy statement range based on 

his 2014 criminal history category rather than his 2010 criminal 

history category, and the error was plain.  See U.S. Sentencing 

Guidelines Manual, § 7B1.4 p.s., cmt. n.1 (2013) (directing use 

of criminal history category as “determined at the time the 

defendant originally was sentenced to the term of supervision”).  

The correct policy statement range was 30 to 36 months, rather 

than the 33 to 36 months noted in the probation officer’s 

violation report.  However, Oxendine fails to argue, and nothing 

in the record indicates, any nonspeculative basis for concluding 

that the district court would not have arrived at the same 36-

month sentence absent this error.   

 Accordingly, we conclude that Oxendine’s challenge to his 

revocation sentence cannot withstand plain error review as he 

has not established that the error affected his substantial 

rights.  We therefore affirm the district court’s judgment.  We 

dispense with oral argument because the facts and legal 

contentions are adequately presented in the materials before the 

court and argument would not aid the decisional process. 

AFFIRMED 


